Depariment of State

oral examination of a witness, the par-
ties notified of the taking of a deposi-
tion may transmit written interrog-
atories to the notarizing officer. The
notarizing officer should then question
the witness on the basis of the written
interrogatories and should record the
answers verbatim. (Rules 30 (c) and 31
(b), Rules of Civil Procedure for the
District Courts of the United States.)

[22 FR 10858, Dec. 27, 1957, as amended at 60
FR 51723, Oct. 3, 1995]

§92.58 Examination on basis of writ-
ten interrogatories.

Written interrogatories are usually
divided into three parts:

(a) The direct interrogatories or in-
terrogatories in chief;

(b) The cross-interrogatories; and

(c) The redirect interrogatories.

Recross-interrogatories sometimes fol-
low redirect interrogatories. The nota-
rizing officer should not furnish the
witness with a copy of the interrog-
atories in advance of the questioning,
nor should he allow the witness to ex-
amine the interrogatories in advance of
the questioning. Although it may be
necessary for the officer, when commu-
nicating with the witness for the pur-
pose of asking him to appear to testify,
to indicate in general terms the nature
of the evidence which is being sought,
this information should not be given in
such detail as to permit the witness to
formulate his answers to the interrog-
atories prior to his appearance before
the notarizing officer. The officer tak-
ing the deposition should put the inter-
rogatories to the witness separately
and in order. The written interrog-
atories should not be repeated in the
record (unless special instructions to
that effect are given), but an appro-
priate reference should be made there-
to. These references should, of course,
be followed by the witness’ answers.
All of the written interrogatories must
be put to the witness, even though at
some point during the examination the
witness disclaims further knowledge of
the subject. When counsel for all of the
parties attend an examination con-
ducted on written interrogatories, the
notarizing officer may, all counsel hav-
ing consented thereto, permit oral ex-
amination of the witness following the
close of the examination upon written

§92.60

interrogatories. The oral examination
should be conducted in the same man-
ner and order as if not preceded by an
examination upon written interrog-
atories.

[22 FR 10858, Dec. 27, 1957, as amended at 60
FR 51723, Oct. 3, 1995; 61 FR 14375, Apr. 1,
1996]

§92.59 Recording of objections.

All objections made at the time of
the examination to the qualifications
of the officer taking the deposition, or
to the manner of taking it, or to the
evidence presented, or to the conduct
of any party, and any other objection
to the proceedings must be noted in the
deposition. Evidence objected to will be
taken subject to the objections. (Rules
30 (c¢) and 31 (b), Rules of Civil Proce-
dure for the District Courts of the
United States.)

§92.60 Examination procedures.

(a) Explaining interrogatory to witness.
If the witness does not understand
what an interrogatory means, the no-
tarizing officer should explain it to
him, if possible, but only so as to get
an answer strictly responsive to the in-
terrogatory.

(b) Refreshing memory by reference to
written records. A witness may be per-
mitted to refresh his memory by refer-
ring to notes, papers or other docu-
ments. The notarizing officer should
have such occurrence noted in the
record of the testimony together with
a statement of his opinion as to wheth-
er the witness was using the notes, pa-
pers or other documents to refresh his
memory or for the sake of testifying to
matters not then of his personal
knowledge.

(c) Conferring with counsel. When the
witness confers with counsel before an-
swering any interrogatory, the nota-
rizing officer should have that fact
noted in the record of the testimony.

(d) Examining witness as to personal
knowledge. The notarizing officer may
at any time during the examination of
a witness propound such inquiries as
may be necessary to satisfy himself
whether the witness is testifying from
his personal knowledge of the subject
matter of the examination.
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§92.61

(e) Witness not to leave officer’s pres-
ence. The notarizing officer should re-
quest the witness not to leave his pres-
ence during the examination, except
during the recesses for meals, rest,
etc., authorized in §92.56 (g). Failure of
the witness to comply with this re-
quest must be noted in the record.

[22 FR 10858, Dec. 27, 1957, as amended at 60
FR 51723, Oct. 3, 1995]

§92.61 Transcription and signing of
record of examination.

After the examination of a witness is
completed, the stenographic record of
the examination must be fully tran-
scribed and the transcription attached
securely to any document or docu-
ments to which the testimony in the
record pertains. (See §92.63 regarding
the arrangement of papers.) The tran-
scribed deposition must then be sub-
mitted to the witness for examination
and read to or by him, unless such ex-
amination and reading are waived by
the witness and by the parties to the
action. Any changes in form or sub-
stance desired by the witness should be
entered upon the deposition by the no-
tarizing officer with a statement of the
reasons given by the witness for mak-
ing the changes. The witness should
then sign the transcript of his deposi-
tion and should initial in the margin
each correction made at his request.
However, the signature and initials of
the witness may be omitted if the par-
ties to the action by stipulation waive
the signing or if the witness is ill, re-
fuses to sign, or cannot be found. If the
deposition is not signed by the witness,
the notarizing officer should sign it
and should state on the record the rea-
son for his action, i.e., the waiver of
the parties, the illness or absence of
the witness, or the refusal of the wit-
ness to sign, giving the reasons for
such refusal. The deposition may then
be used as though signed by the witness
except when, on the motion to sup-
press, the court holds that the reasons
given for the refusal to sign require the
rejection of the deposition in whole or
in part. (Rules 30 (e) and 31 (b), Rules of
Civil Procedure for the District Courts
of the United States.)

[22 FR 10858, Dec. 27, 1957, as amended at 60
FR 51723, Oct. 3, 1995]

22 CFR Ch. | (4-1-04 Edition)

§92.62 Captioning and certifying depo-
sitions.

The notarizing officer should prepare
a caption for every deposition; should
certify on the deposition that the wit-
ness was duly sworn by him and that
the deposition is a true record of the
testimony given by the witness; and
should sign and seal the certification
in the manner prescribed in §§92.15 and
92.16. (Rules 30 (f) (1) and 31 (b), Rules
of Civil Procedures for the District
Courts of the United States.)

[22 FR 10858, Dec. 27, 1957, as amended at 60
FR 51723, Oct. 3, 1995]

§92.63 Arrangement of papers.

Unless special instructions to the
contrary are received, the various pa-
pers comprising the completed record
of the depositions should usually be ar-
ranged in the following order from bot-
tom to top:

(a) Commission to take depositions
(or notice of taking depositions), with
interrogatories, exhibits, and other
supporting documents fastened there-
to.

(b) Statement of fees charged, if one
is prepared on a separate sheet.

(c) Record of the responses of the var-
ious witnesses, including any exhibits
the witnesses may submit.

(d) Closing certificate.

All of these papers should be fastened
together with ribbon, the ends of which
should be secured beneath the nota-
rizing officer’s seal affixed to the clos-
ing certificate.

[22 FR 10858, Dec. 27, 1957, as amended at 60
FR 51723, Oct. 3, 1995]

§92.64 Filing depositions.

(a) Preparation and transmission of en-
velope. The notice or commission, the
interrogatories, the record of the wit-
nesses’ answers, the exhibits, and all
other documents and papers pertaining
to the depositions should be fastened
together (see §92.63 regarding the ar-
rangement of papers) and should be en-
closed in an envelope sealed with the
wax engraving seal of the post. The en-
velope should be endorsed with the
title of the action and should be
marked and addressed. The sealed en-
velope should then be transmitted to
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